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APPEAL BRIEF 



Honorable Commissioner of 
Patents and Trademarks 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

This is an appeal from the final rejection of claims 1-20 of the Office Action dated 
November 29, 2005. This application was filed on July 22, 2003. Appellant submits 
this Appeal Brief pursuant to 35 U.S.C. §134 and 37 C.F.R. § 41 .37 in furtherance of 
the Notice of Appeal (& Pre Appeal Brief) filed in this case on December 15, 2005. The 
fees required under 37 C.F.R. §1.1 7(b) and any other necessary fees as indicated in 
the accompanying Appeal Brief Transmittal Letter are attached. 
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1. Real Party In Interest 



The real party in interest is Pathfinder Technology, Inc., a corporation organized 
and existing under the laws of the state of Colorado, and having a place of business at 
3730 Sinton Road, Suite 250, Colorado Springs, CO 80907. See the Assignment 
recorded at Reel 014320, Frame 0772. 

II. Related Appeals And Interferences 

There are no appeals or interferences related to the present appeal. 

III. Status Of Claims 

Claims 1-20 (see Appendix) are pending in this application. Claims 1-20 are 
rejected and are involved in this appeal. 

IV. Status Of Amendments 

A Pre-Appeal Brief was filed subsequent to the final rejection of November 29, 
2005, on December 15, 2005. There has been no resolution of the substantive 
rejections. 
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V. Summary Of Claimed Subject Matter 



FIG. 1 is a block diagram of a tagging and tracking system 10 in accordance with one 
embodiment of the invention. The system includes an electromagnetic transmitter 12 
having an output 14. The output 14 impinges on a modulating tag 16. The modulating tag 
16 modulates the reflected signal 18 to form an information signal. An electromagnetic 
receiver 20 receives the reflection containing the information signal. A received output 22 is 
coupled to a processor 24. The processor 24 decodes the information signal. In one 
embodiment, the information signal uniquely defines the modulating tag 16. The unique ID 
may be used to retrieve information from a database 26. For instance, the unique ID may 
be used to find out that the vehicle associated with the tag 16 was used in a robbery. In 
one embodiment, the modulating tag 16 includes a tamper proof system 28. The tamper 
proof system 28 prevents an unscrupulous person from altering the information signal or 
moving the tag to another vehicle. One application of the system 10 is to replace present 
license tags with modulating tags 16. The transmitter 12 and receiver 20 in that 
embodiment may be a standard police radar system. The processor 24 may be the 
microprocessor in a portable computer the police have in their vehicles. The database 26 
may be a standard database stored on the portable computer. The database may be 
updated by a storage medium or may be updated by transmitting the information over a 
police radio band. The system may also be used to track boats, planes, railroad cars or just 
about any other mobile object. (Page 5, lines 1-20, of the specification) 

FIG. 3 is a graph of a spectrum 70 of the transmitted signal 72, the Doppler shifted 

signal 74 and the information signal 76 in accordance with one embodiment of the 

invention. The transmitted signal 72 is essentially a single frequency signal in one 

embodiment. The maximum probable Doppler shift might correspond to a speed of two 
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hundred miles per hour. The information signal 76 is purposely given a frequency that is 
higher than the maximum probable Doppler shift. The Information signal would also have 
mirror image below the Doppler shift, however this signal is not shown since it is not the 
preferred signal. The information signal may be amplitude, frequency or phase modulated. 
While this figure illustrates the case of a continuous wave transmitter, a pulsed or chirped 
transmitter may also be used. (Pages 6-7, lines 28-29 & 1-8, of the specification) 

FIG. 4 is a graph of the periodic information signal 80 in accordance with one 
embodiment of the invention. The information signal 80 Is periodic or cyclical since it is 
impossible to tell when the modulating tag will be illuminated. The signal 80 has a start bit 
or slot 82 followed by a number of information slots 84 and then an end bit 82. Note that 
the end bit or slot 82 may be the same as the start bit 82. In one embodiment, the 
information signal is a FSK-4 (Frequency Shift Keying) modulation. The start bit is one 
frequency and each slot represents two bits of information. This compresses the time 
necessary to send a unique ID. Many other modulation schemes can be used including 
FSK-16 and PN (Psuedo Noise). (Page 7, lines 9-16, of the specification) 

FIG. 6 is a block diagram of a tagging and tracking system 120 In accordance with 
one embodiment of the invention. This system 120 is similar to the system of FIG. 1 except 
that it uses the polarization of the reflected signal to carry the information. A source 122 
transmits an electromagnetic wave 124 having a certain polarization 126. The 
electromagnetic wave impinges on the tag 128. The tag 128 alters the polarization 130 of 
the reflected wave 132. A receiver 134 has an antenna 136 connected to a splitter 138. 
The splitter 138 is connected to an x-polarization filter 140 and a y-polarization filter 142. 
Note in some embodiments the splitter 138 and filters are combined. For instance, a 
birefringent material will separate the x & y polarization of an optical signal. The x & y 
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signals are detected by the detectors 144, 146. The magnitude of the x & y signals are 
compared by a comparator 148 and the output 150 provides the information. (Page 8, lines 
1-10, of the specification) 

The switches 44 are controlled by an integrated circuit 48. The integrated circuit 48 
is powered by a battery 50 in one embodiment. In one embodiment, the battery 50 and the 
integrated circuit 48 are combined. (Page 6, lines 19-20, of the specification, FIG. 2) 

FIG. 5 is a carton drawing of a tagging and tracking system 100 in accordance with 
one embodiment of the invention. The system 100 has a plurality of electromagnetic 
transmitters (X) 102 and a plurality of electromagnetic receivers (R) 104 located at key 
locations throughout an area or city. The key locations are generally choke points 106 
through which most of the traffic passes. (Page 7, lines 17-21, of the specification, FIG. 2) 
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VI. Grounds of Rejection to be Reviewed on Appeal 



1. Whether claims 8-10 & 12 are anticipated under 35 USC 102(b) by 
Pidwerbetsky (USPN 6,084,530). 

2. Whether claims 1-7 & 15-20 are unpatentable under 35 USC 103(a) over 
Pidwerbetsky (USPN 6,084,530) in view of Seal (USPN 6,396,438). 

3. Whether claim 1 1 is unpatentable under 35 USC 103(a) over 
Pidwerbetsky (USPN 6,084,530) in view of Shaw (USPN 6,563,417). 

4. Whether claim 1 3 is unpatentable under 35 USC 1 03(a) over 
Pidwerbetsky (USPN 6,084.530) in view of Mish (USPN 6,025,784). 

5. Whether claim 14 is unpatentable under 35 USC 103(a) over 
Pidwerbetsky (USPN 6,084,530) in view of Mish (USPN 6,025,784) and further in view 
of Shaw (USPN 6.563.417). 
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VII. Argument 



1 . Whether claims 8-1 0 & 1 2 are anticipated under 35 USC 1 02(b) by 
Pidwerbetsky (USPN 6,084,530). 

"A rejection for anticipation under section 102 requires that each and every 
limitation of the claimed invention be disclosed in a single prior art reference." In re 
Paulsen, 30 F.3d 1475. 31 USPQ2d 1671, 1673 (Fed. Cir. 1994). Claim 8 requires that 
the receiver receive a "reflected signal" from the modulating tags. Pidwerbetsky does 
not receive a reflected signal. Pidwerbetsky is directed to a system using RFID tags. 
The tag (see FIG. 3) receives an information signal from the interrogator 103 (FIG. 2). 
The tag does a nomal RF detection (See 301, 302, 303, etc) and then responds with 
its own information signal 306 that modulates a carrier 308 and is transmitted over 
antenna 301 . The present application modulates a reflected signal as opposed to 
transmitting a new signal. Note that the modulating tag 16 (FIG. 2) has a plurality of 
conductive traces 42 that are connected together by switches 44. Modulation of the 
reflected signal is achieved by changing the reflective properties of the tag 16 (See 
pages 5 & 6, lines 23-29 & 1-2 of the specification). Note that there is no detector or 
clock recovery as in Pidwerbetsky. In fact the tag does not receive an information 
signal. Claim 8 is allowable. 

Claim 9 requires that the reflected signal be phase modulated. Since 
Pidwerbetsky clearly does not modulate the reflected signal, he cannot phase modulate 
the reflected signal. Claim 9 is allowable. 

Claim 10 requires a reflected signal that defines a unique identifier. Since 

Pidwerbetsky clearly does not modulate the reflected signal, he cannot have a unique 

identifier on the reflected signal. Claim 10 is allowable. 
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Claim 12 is allowable as being dependent upon an allowable base claim. 



2. Whether claims 1-7 & 15-20 are unpatentable under 35 USC 103(a) 
over Pidwerbetsky (USPN 6,084,530) in view of Seal (USPN 6,396,438). 

The question of obviousness requires that we determine if the references, taken 
as a whole, would suggest the invention to one of ordinary skill in the art. Medtronic, 
Inc. V. Cardiac Pacemakers, Inc., 721 F.2d 1563, 220 USPQ 97 (Fed. Cir. 1983). 

Claim 1 requires a tag that embeds an information signal on a reflected signal. 
Neither Pidwebetsky nor Seal show or suggest modulation of a reflected signal. 
Pidwerbetsky does use the phrase "backscatter modulator" or MBS but the discussion 
is clearly about modulating the signal 308 generated by the tag, not the reflected signal. 
Both references are directed to RFID tags. The present application has nothing to do 
with RFID tags. Claim 1 is allowable. 

Claims 2, 4, 6 & 7 are allowable as being dependent upon an allowable base 

claim. 

Claim 3 requires that the information signal be periodic. See the explanation on 
page 7, lines 9-16 (FIG. 4) which clearly explains that the modulation of the reflected 
signal is a periodic signal since the tag does not know when it will be illuminated. The 
Examiner points to modulation schemes BPSK etc. This is not the information signal, 
this is just how the information signal is modulated. There is no discussion of a periodic 
signal in Pidwerbetsky, because this would not make sense in his case. The RFID tag 
receives an information signal from the interrogator and then responds. In the present 
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application, the tag does not receive an information signal from the transmitter it just 
reflects the incident light wave. Claim 3 is allowable. 

Claim 5 requires the signal is modulated by changing its polarization. The 
portion of Seal (Col. 14, lines 26-34) pointed to by the Examiner just sets the 
polarization, it does not change the polarization to encode information onto the signal. 
Neither Seal nor Pidwerbetsky or the combination show or suggest polarization 
modutating of a signal. Claim 5 is allowable over the prior art. 

Claim 15 requires a tag that polarization modulates a reflected signal. Neither 
Pidwebetsky or Seal show or suggest modulation of a reflected signal. Pidwerbetsky 
does use the phrase "backscatter modulator" or MBS but the discussion is clearly about 
modulating the signal 308 generated by the tag, not the reflected signal. Both 
references are directed to RFID tags. The portion of Seal (Col. 14, lines 26-34) pointed 
to by the Examiner just sets the polarization, it does not change the polarization to 
encode infomnation onto the signal. The present application has nothing to do with 
RFID tags. Claim 15 is allowable. 

Claims 16, 18 & 20 are allowable as being dependent upon an allowable base 

claims. 

Claim 17 requires sending a tamper signal. The Examiner points to Seal 
element 1410. The only statement in Seal is that the tamper detector is a switch. It 
does not state that it sends a tamper signal. The switch probably turns off the 
transponder. This is not a tamper signal. Claim 17 is allowable. 

Claim 19 requires that the information signal be periodic. See the explanation on 
page 7, lines 9-16 (FIG. 4) which clearly explains that the modulation of the reflected 
signal is a periodic signal since the tag does not know when it will be illuminated. The 
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Examiner points to modulation scliemes BPSK etc. This is not the information signal, 
this Is just how the information signal Is modulated. There is no discussion of a periodic 
signal in Pidwerbetsky, because this would not make sense in his case. The RFID tag 
receives an Information signal from the interrogator and then responds. In the present 
application, the tag does not receive an information signal from the transmitter it just 
reflects the incident light wave. Claim 1 9 is allowable. 

3. Whether claim 11 is unpatentable under 35 USC 103(a) over 
Pidwerbetsky (USPN 6,084,530) in view of Shaw (USPN 6,563,417). 

The question of obviousness requires that we determine if the references, taken 
as a whole, would suggest the Invention to one of ordinary skill in the art. Medtronic. 
Inc. V. Cardiac Pacemakers, Inc., 721 F.2d 1563, 220 USPQ 97 (Fed. Cir. 1983). 

Claim 11 is allowable as being dependent upon an allowable base claim. 

4. Whether claim 13 is unpatentable under 35 USC 103(a) over 
Pidwerbetsky (USPN 6,084,530) in view of Mish (USPN 6,025,784). 

The question of obviousness requires that we detemiine if the references, taken 
as a whole, would suggest the invention to one of ordinary skill In the art. Medtronic, 
Inc. V. Cardiac Pacemakers, Inc., 721 F.2d 1563, 220 USPQ 97 (Fed. CIr. 1983). 

Claim 13 is allowable as being dependent upon an allowable base claim. 
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5. Whether claim 14 is unpatentable under 35 (JSC 103(a) over 
PIdwerbetsky (USPN 6,084,530) in view of Mish (USPN 6,025,784) and further in 
view of Shaw (USPN 6,563,417). 

The question of obviousness requires that we detennine if the references, tal<en 
as a whole, would suggest the invention to one of ordinary skill in the art. Medtronic, 
Inc. V. Cardiac Pacemakers, Inc., 721 F.2d 1563, 220 USPQ 97 (Fed. Cir. 1983). 

Claim 14 is allowable as being dependent upon an allowable base claim. 

Summarv 

All the references cited by the patent Examiner are related to RFID (Radio 
Frequency Identification Tags). A cursory reading of the present application makes it 
clear that the "tags" in the present application are not RFID tags. Pidwerbetsky does 
use the phrase "backscatter modulator" or MBS but the discussion is clearly about 
modulating the signal 308 generated by the tag, not the reflected signal. This case 
should never have gone to appeal. 
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VIII. Claims Appendix 



1 . A tagging and tracking system, comprising: 
an electromagnetic transmitter having an output; 

a modulating tag embedding an information signal on a reflection of the output 
from the electromagnetic transmitter, wherein the modulating tag includes a tamper 
proof system; 

a receiver for receiving the reflection having the information signal, the receiver 
having a received output; and 

a processor coupled to the received output for decoding the information signal. 

2. The system of claim 1 , further including a database coupled to the 
processor. 

3. The system of claim 1 , wherein the information signal is a periodic signal. 

4. The system of claim 1 , wherein the information signal is modulated at a 
frequency higher than a probable Doppler shift. 

5. The system of claim 4, wherein the information signal is a polarization 
modulated signal. 



6. 

power. 



The system of claim 1 , wherein the modulating tag has a battery for 
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7. The system of claim 6, wherein the modulating tag includes an integrated 
circuit that drives a plurality of switches that create the information signal. 

8. A tagging and tracking system, comprising: 

a plurality of modulating tags each attached to one of a plurality of mobile units; 
a plurality of electromagnetic transmitters positioned in a plurality of key 
locations; 

a plurality of receivers, one of the plurality of receivers receiving a reflected 
signal from one of the plurality of modulating tags; and 

a database coupled to the plurality of receivers comparing the reflected signal to 
a predetermined signal. 

9. The system of claim 8, wherein the reflected signal is a phase modulated 

signal. 

10. The system of claim 8, wherein the reflected signal defines a unique 
identifier for one of the plurality of modulating tags. 

1 1 . The system of claim 1 0, wherein the database contains an associated 
group of information related to the unique identifier. 
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12. The system of claim 8, wherein the plurality of mobile units are motor 
vehicles. 

13. The system of claim 12, wherein the plurality of modulating tags are each 
a license tag. 

14. The system of claim 13. wherein the plurality of key locations are traffic 
choke points in a city. 

15. A tagging and tracking system, comprising: 

a plurality of modulating tags attached to a plurality of mobile units, each of the 
plurality of tags capable of modulating a polarization of a received signal; 

an electromagnetic transmitter having an output capable of being pointed at one 
of the plurality of modulating tags; 

an electromagnetic receiver receiving a reflected signal from one of the plurality 
of modulating tags; and 

a processor uniquely identifying the one of the plurality of modulating tags. 

16. The system of claim 15, further including a database coupled to the 
processor, wherein the database contains an information associated with the one of the 
plurality of modulating tags. 
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17. The system of claim 1 5, wherein one of the plurality of modulating tags 
has been tampered with and reflects a tampered signal. 

18. The system of claim 15, wherein each of the plurality of modulating tags 
has a tamper proof system. 

19. The system of claim 18, wherein the information signal is a periodic 

signal. 

20. The system of claim 1 9, wherein the information signal has a frequency 
that is higher than a probable Doppler shift. 
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IX. Evidence Appendix 



X. Related Proceedings Appendix 



Respectfully submitted, 
(Shellans) 



Dale B. Hailing 
Registration No. 38,170 
Customer No.: 25,007 
Phone: (719)447-1990 
Fax: (719)447-9815 



None 



None 
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